UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

EUDON BARNARD,
Plaintiff,
V. : Civil Action No. 00-2171 (RBW)

DISTRICT OF COLUMBIA,
et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

Defendants have filed a motion for judgment on the pleadings or for summary judgment on the
ground that plaintiff has failed to exhaust his adminigrative remedies. In opposition, plaintiff argues that
there are genuine questions of fact as to whether the defendant’ s grievance procedure gppliesto plaintiff’s
dam, whether defendants have provided sufficent evidence that plantiff did not exhaust his adminidrative
remedies, and whether the Inmate Grievance Procedure remains available to plantiff to pursue at thistime.
After review of the mation, plaintiff’ sopposition, defendant’ sreply, and the applicablelaw, it appearsthat
plaintiff did not exhaust his adminigrative remedies prior to filingthe complaint inthis case. Beforean order
is entered on defendants motion, however, defendant Didrict of Columbia will be directed to provide

further information regarding available administrative remedies.

! Defendants also move for judgment on behdf of Defendant Washington on the ground that
plaintiff does not alege that this defendant had persond knowledge of the events about which he
complains and the Didtrict of Columbiaisthe proper defendant where the individud is sued in his officid
capacity. Plaintiff does not oppose this part of the motion, which will be granted.



At the time of the incident about which plaintiff complains he was a prisoner of the Didtrict of
Columbia Department of Corrections, housed at the Central Fecility at the Lorton Correctiona Complex.
The complaint dlegesthat plantiff suffered serious and permanent injuriesasareult of an assault by other
inmates in July 1997, at a time when no guards were on duty at severa posts and therefore could not
prevent or sop the assault. Plaintiff dlegesthat the assault and hisinjuries were the result of defendants
falure to train and supervise correctiona officers assgned to guard posts, falure to provide adequate
daffing a guard posts, and deliberate indifference to unreasonably unsafe conditions at the facility.

The Prison Litigation Reform Act provides in rdevant part:

[n]oactionghdl be brought withrespect to prisonconditionsunder section

1983 of thistitle, or any other Federal law, by a prisoner confined to any

jal, prison, or other correctiond facility until suchadminigtrative remedies

as are available are exhausted.
42 U.S.C. § 1997¢(a). The exhaustion requirement is mandatory and “gpplies to dl inmate suits about
prison life, whether they involve generd circumstances or particular episodes, and whether they alege
excessve force or some other wrong.” Porter v. Nussle, 534 U.S. 516, _ , 122 S. Ct. 983, 992
(2002). A prisoner must complete the adminigtrative process, “regardless of the rdlief offered through
adminidrative procedures.” Boothv. Churner, 532 U.S. 731, 741 (2001). Accordingly, aprisoner may
file a avil action rdaing to conditions of confinement under federd law only after he has exhausted the
prison’s adminigrative remedies. See Jackson v. District of Columbia, 254 F.3d 262, 269 (D.C. Cir.

2001); cf. Johnsonv. District of Columbia Dep't of Corrections, 2002 WL 1349532 (D.C. Cir. 2002)

(complaint properly dismissed without prejudice when plaintiff aleged that he had not filed a grievance).



Insupport of their mation, defendants have submitted an affidavit from Dennis Harrison, currently
the Deputy Warden for Programs at the Department of Corrections and, from February 2000 to January
2002, the Warden of Central Facility a Lorton.? Harison states that from his review of plantiff's
indtitutiond file, the Inmate Grievancefiles and Housng Reviews, “it gpopearsthat plantiff did not file an
Inmate Grievance Form relating to the July 19, 1997, dleged attack.” 1d. {15, 6. Harrison accordingly
concludes that “[u]pon information and belief, EudonBarnard did not exhaust his adminidtrative remedies
in connection with the July 19, 1997, incident.” 1d. 8.

Faintiff does not chalenge Harrison's conclusion but arguesthat the grievance procedure did not
cover the kind of claims he raises, and, dternatively, that there may be no procedure available to him now
asareault of the dosng of the Lorton Correctional Complex. As support for hisfirst pogtion, plantiff has
provided acopy of a Department of Corrections Order dated May 4, 1992, which describes the Inmate
Grievance Procedure. A grievance is defined in this Order as.

A written complaint filed by an inmate on hisher own behdf regarding a
policy applicable within a correctional inditution, a condition in a
correctional institution, an action involving an inmete in a correctiona
inditution, or an incident occurring within a correctional institution.
The term ‘grievance does not include complaints rdaing to parole
decisons, decisons of the Adjusment/Housing Boards pursuant to the
Lorton Regulaions Approva Act, Classification Committee decisons,

requests under Freedom of InformationActs, Inmate Accident Claims,
Tort Claims, and grievancesfiled on behdf of other inmates.

Plaintiff’ sOpposition, Exhibit 3, VI (B)(emphasis added).® The Order provides that aninmatewho has

2 Harrison ates that thisis the indtitution where plaintiff “wasincarcerated.” It does not
gppear that Harrison has any persond knowledge of the eventsin question or of plaintiff.

3 Codes atached to the Order list various types of complaintsincluded in the grievance
procedure, none of which appear to cover assaults by other inmates, except possibly the catchall
phrase “Other” for “complaints not included in the categories above.”

3



“a dispute or complaint” should first attempt to resolve “this Stuation” informally, by discussng the
complant “withthe rdlevant partiesor an gppropriate DCDC employee.” Id. TVI(F)(1). If thecomplaint
is not resolved informdly, the inmate “may file a formad grievance by completing IGP Form 1.” Id.
VI(F)(2). The Order further provides that “[e]ach forma grievance must be filed within fifteen (15)
cadendar days of the incident that precipitates the filing of a grievance.” Id. 1 VI(F)(3). “Under
extraordinary circumstances,” however, “an extension of the filing period may be granted.” 1d. Such
requests are to be submitted to the Ingtitution Adminigtrator and shall be acted upon within Sx cdendar
days. Id. § VI(F)(4). Thereisa procedure for gopeding the decison rendered on a grievance. 1d.
VI(G).

Fantiff dleges that the falure to train and supervise prison guards adequately and the falure to
adequately staff control posts resulted in conditions at the Central Facility “ posing subgtantid and obvious
risks of violent harm” to inmates. Complaint, §44. Although dleging a congtitutiond tort, the complaint
essentidly chdlenges conditions at the fadility and thus was covered by the grievance procedure. Because
plantiff was hospitdized for severd days following the assault and thereafter was involved in housing
hearings and his transfer to the Maximum Security Facility, he may have been unable to seek informal

resolutionof his complaint or to file aforma grievance withinfifteendays of the assault.* The record does

* The authorities obvioudy were aware of the assault immediately after it occurred. Plaintiff has
submitted copies of a July 23, 1997, Memorandum from the Warden to the Deputy Director for
Ingtitutions regarding the assault on plaintiff by other inmates, and three reports of housing reviews
conducted at the Maximum Security Facility in September and October 1997. These reflect that after
the assaullt, plaintiff was teken to the hospitdl. He had ahousing hearing at the Centra Facility on July
30, after which he was trandferred to the Maximum Security Facility and placed in involuntary
protective custody, possibly on the fifteenth day after the assault, August 14. See also Harrison Aff.,
17.



not contain any information about what the adminigrator of the ingtitution would consider “ extraordinary
circumstances’ that would judtify an extenson of thefiling period.

The fallure to exhaust administrative remedies is not an absolute bar but rather a condition
precedent to thefiling of alawsuit. Dismissdsfor falureto exhaust are therefore without prejudice, leaving
the plaintiff free to re-file his complaint after he exhaustswhatever adminigtrative procedures are available.
SeeAli v. District of Columbia, 278 F.3d 1, 5-6 (D.C. Cir. 2002); Jackson v. District of Columbia,
254 F.3d 262 (D.C. Cir. 2001). Thus, if there are now no grievance procedures available to plantiff, it
would be futile to digmiss this case without prgudice to dlow plantiff to exhaust his non-existent
adminigraive remedies. Therefore, defense counsd isdirected to advise the Court and plaintiff’ s counsd
whether adminigrative remedies are now available to aformerinmaeat the L orton Correctional Complex,
the procedure for exhaudting those remedies if they exist, and if administrative remedies are not currently
avalable, what if any impact that has on plantiff’ sability to pursue thislawsuit. Defendant is aso directed
to provide documents describing any standards to be gpplied by adminigtratorsin ruling on a request for
an extenson of the timefor filing a grievance based on “ extraordinary circumstances.”

It is by the Court this 21st day of October, 2002,

ORDERED that within 21 days of the date of this Order, defendants shall file a statement
explaning what adminidrative remedies, if any, are now available to a former inmate at the Lorton
Correctiona Complex, the procedure for exhausting those remedies, what if any impact the non-existence
of adminidrative remedies would have on plaintiff’s ability to pursue this lawsuit, and the circumstances

under which an extenson of the time within which to file agrievance will be granted.



Itis

FURTHER ORDERED that the complaint is DISMISSED with prgjudice as to defendant
Washington. Itis

FURTHER ORDERED that the status conference in this case is rescheduled for

December 12, 2002 at 9:00 am.

REGGIE B. WALTON
United States Didtrict Judge
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